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By Registered Mail and fax
The Registrar
European Court of Human Rights
(for the attention of the President)
Council of Europe
F-67075 Strasbourg Cedex

Amsterdam, 27th August 2021

URGENT AND IMPORTANT -- In re: Application no. 39371/20 Claudia DUARTE
AGOSTINHO and others against Portugal and 32 other states - REQUEST FOR LEAVE TO
INTERVENE AS THIRD PARTY

Dear Mr. President,
Pursuant to Article 36(2) of the Convention and Rule 44, the undersigned, members of the European
Parliament (ECR Group), herewith requests leave to intervene as third party intervenors in the
proceedings in relation to Application no. 39371/20, Claudia DUARTE AGOSTINHO and others against
Portugal and 32 other states.
We previously submitted a detailed request for leave to intervene in this case. A copy of this prior
request, which totalled 7 pages of detailed argumentation and evidence, is attached hereto as Annex 1.
and insofar as necessary, incorporated herein by reference. Annex 1 also sets forth the Court's very brief
letter denying our request.
You rejected our prior request without stating any reasons, merely referencing the standard of "the
proper administration of justice" set forth in the Convention. In denying our request, we believe that you
erred and showed partisanship. We acknowledge that we have no right to appeal your unfounded
rejection, which we therefore do not do.
This new request is submitted on the grounds of important new information and an urgent need
for correcting the record before the Court in the DUARTE case. Our sole objective is to ensure that
the Court has a sound understanding of the law, insofar as relevant to the key issues in the case, and the
Court's place in the European legal order, before it makes any decisions.

1. New important information and analysis - ground-breaking report entitled "Climate Politics
Disguised As Human Rights At 'The European Climate Change Court', Legal and governance issues
of climate change litigation before the European Court of Human Rights"
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The new information on the basis of which we submit this request is derived from a study that has
recently been completed. This study is entitled "Climate Politics Disguised As Human Rights At

'The European Climate Change Court: Legal and governance issues of climate change litigation before the
European Court of Human Rights." Authored by Dr. Lucas Bergkamp, LL.M. and Katinka M. Brouwer,
LL.M., the report will soon be made available to the general public through a dedicated website at
https://echrexposed.eu/ We attached a copy of the final draft of the report as Annex 2 to this request
for leave to intervene.
As you will see, this report is the most comprehensive legal analysis of climate change litigation before
the Court authored thus far. Importantly, as you will have to acknowledge, the report presents important
new information, analysis and insights of which the Court should be aware before it makes any decisions
in the DUARTE case.
ln our submission we will summarize for the Court the key findings of this ground-breaking new study.
2. New important information - European Commission confirms that "climate emergency" is
merely a political, not a scientific, concept

The applicants in the DUARTE case have suggested to the Court that there is a "climate emergency." In
addition, the President of the ECtHR and the Vice-President of the section that handles the DUARTE case,
have not only publicly declared that there is a "climate emergency," they have also stated that "no one

can legitimately deny that there is a climate emergency."
These statements by the Court's leading judges are an assault on judicial impartiality - states are
effectively deprived of the important defence that there is no "climate emergency" because their defence
would be labelled "illegitimate" by this Court.
More importantly, the evidence submitted by the DUARTE applicants and the statements by the ECtHR's
judges quoted above are incorrect and misleading. We highlight two recent developments that prove the
misrepresentation:
Recently, the IPCC issued its latest Assessment Report (AR6). The report does not employ the
term "climate crisis" or "climate emergency," except in passing in relation to terminology used in
the public media.
Likewise, the European Commission has recently confirmed that the term ''climate emergency" is
not a scientific concept, but a political slogan. As the Commission put it (see Annex 3 attached
hereto), "[t]he term 'climate emergency' expresses the political will to fulfil the obligations under
the Paris Agreement."
We wish to submit evidence to the Court to demonstrate that the terms "climate crisis" and "climate
emergency" are not scientific concepts, but political slogans used by politicians and climate activists, and
cannot form the basis of any court judgment in relation to climate policy.

3. New legal information - European Commission confirms that "EU climate policy and legislation
are fully in line with the EU's obligations deriving from the Paris Agreement, the precautionary
2
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principle and the principle of intergenerational equity, and do not violate the human rights
guaranteed by the Convention"
In addition to submitting written questions to the European Commission, we also sent a letter to the
European Commission's Legal Service dated 9 July 2021, regarding the Commission's intervention in the
DUARTE case before this Court. We received a response, excerpts of which are set forth in Annex 4
attached hereto.
The Legal Service's response sets forth important new information about the European Commission's
position on the claims made by the DUARTE applicants. Specifically, the Legal Service states that "EU
climate policy and legislation are fully in line with the EU's obligations deriving from the Paris Agreement,
the precautionary principle and the principle of intergenerational equity, and do not violate the human
rights guaranteed by the Convention."
We wish to submit this evidence to the Court and demonstrate how deviating from the EU's position
would jeopardize the European legal order, the rule of law, and democracy.

4. Right to a fair trial
In the DUARTE case, this Court is asked to decide whether EU climate policy is adequate. You will decide
whether we, as members of the European Parliament, representatives of the people of Europe, have
adequately performed our duties as legislators and policy makers. But the legislators are not in any way
involved or represented in the DUARTE case.
Instead of being inclusive, by adding torture (Article 3 of the Convention) to the charges against
legislators, you have threatened us with possible criminal sanctions, since, as you well know, torture is a
crime that can be prosecuted before the International Criminal Court. If this Court proceeds on the road
it has mapped out for itself, we will be the first in line for such prosecutions.
Since this Court's judgment, through the Court's explicit inclusion of torture, may expose us to criminal
or civil prosecution and directly and seriously affects our legal position, rights, and fundamental
freedoms, under Article 6 of the Convention, 'Ne are entitled to participate in the DUARTE case as
intervenors.

5. Equality
In addition, the Court has permitted the European Commission, the European Union's executive, to
intervene. Given that the EU's executive is granted leave to intervene, there is no justification for
excluding EU legislators. The equal treatment principle enshrined in the Convention requires that like
cases be treated alike, and the Court and its Presidents should respect this principle also in the way they
exercise their discretionary authorities. The rule of law also applies to the Court.
We, as members of the European Parliament, representatives of the people of Europe, are entitled to
equal treatment, and should be granted leave to intervene. Moreover, unlike the Commission, we will
base our intervention on new information that was not available by the time the deadline for filing
requests for leave to intervene expired.
3
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6. Avoid discriminatory treatment and partisanship
In addition, we have a right to not to be discriminated, which is a principle enshrined in the Convention
and the judgments of this Court. In this regard, we draw the Court's attention to the fact the European
Commission was granted leave to intervene in the DUARTE case even though it submitted its request
after the deadline had expired and even though there was no new information.
Further, this Court, without any legal basis in the Convention, has waived essential legal requirements,
including the exhaustion of national remedies, for the benefit of the DUARTE applicants, and declared
the case urgent, granting it priority consideration. Our request, on the other hand, is merely inconsistent
with a provision of the Rules of the Court in relation to a filing deadline; the Convention allows the Court
to grant our request. To honor the demands of the important principle of non-discrimination and
equality before the law, the Court may not now hold the timing of this request against us, in particular as
it is based on new information that was previously available.
The parties that have been allowed by the Court to intervene in the case are human rights and climate
action organizations. As the report attached hereto as Annex 2 argues persuasively, the Court has
demonstrated partisanship in its decision making in relation to requests for leave and permitted
interventions. This kind of partisanship breaches fundamental principles of justice and, more
importantly, the Convention, including, but not limited to, Article 6.
Based on the principle of non-discrimination enshrined in the Convention, we are entitled to the same
treatment that the Court has extended to the organizations that have been allowed to intervene, and
should therefore be granted leave to intervene in the DUARTE case.

7. The constitutional and political perspective
We also observe that no broad constitutional, legal and political input whatsoever is available to the
Court, although the DUARTE case raises very important issues in relation to the European legal order,
the rule of law, and democracy.
As the report attached hereto in Annex 2 shows, the Court's current understanding of its place in the
European legal order is deficient, and poses threats to the rule of law, the separation of powers, and
democracy, and, ultimately, to the people of Europe. Our submission in intervention will help the Court
understand the issues that are critical to the Court's decision.

8. Obligation to provide reasons
As noted above, you provided no reasons whatsoever for your negative decision on our prior request for
leave to intervene in the DUARTE case, except the routine reference to the statutory requirement of "the
interest of the good administration of justice." We submit, first, that your failure to provide reasons
constitutes a violation of your obligation, as a court of law, to provide reasons for a decision that
significantly affects people, in particular, but not exclusively, in light of the Court's inclusion of the
possible crime of "torture" (Article 3 ECHR) in the charges against the states (which are implementing
EU climate policy in the making of which we participate as legislators).
4
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Second, and more importantly, due to your failure to state reasons, we have been unable to amend our
future requests (including this request) to meet your demands, which are currently unknowable to us.
This deprives us of opportunities to participate in Court proceedings that concern us, and violates
fundamental principles of justice and the Convention. It results in this Court issuing fiats and sentences
inconsistent with the European legal order.
We therefore insist that you provide adequate reasons if you turn us down again.

9. Our submission
To provide meaningful input, we request that the President grant us leave to submit a brief of a length
adequate to develop these important issues and present the new information discussed above, which is
highly relevant to Court's decision making in the DUARTE case. Of course, we will attempt to keep our
submission as brief as possible, and refer to sources for further reading as appropriate.
We are willing to commit to meeting any reasonable deadline the Court imposes.

10.

Additional Requests

The evidence that we intend to submit to the Court is extremely important and critical to the outcome of
the DUARTE case. If this evidence is considered with an open mind, it will completely change the
thinking about the case and the legal analysis of the claims made by the DUARTE applicants.
This request and the information set forth herein should therefore be made available as soon as possible
to the judges and the parties in the DUARTE case; any misunderstandings should be corrected as early as
possible in the decision making process, since it is much harder to correct them once judges and parties
have formed ideas and opinions.
We therefore request that the President, before making a decision on this request, promptly make copies
of this request plus all annexes available to the judges and all parties in the case, so that they are
informed right away of these developments.
In light of the urgency and importance of this matter to the European legal order and the people of
Europe, we will also make this request and the annexes publicly available through the dedicated website
at www.echrexposed.eu
We request also that the President order the Court's Library service to include the report attached
hereto as Annex 2 in its collection, both in hard and soft copy. We believe that it is important that the
wide-ranging information and analysis presented in the report is made widely available to judges, their
assistants, scholars, and others active in the field of human rights, constitutional law, and European law.

11.

Democracy is on trial before the Court

We wish to emphasize that the Court is not in a position to say "we do not judge democracy, we only apply
the Convention." The claims made by the applicants in the DUARTE case hinge critically on the alleged
5
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"inadequacy" of EU climate policies - thus, this Court will be judging the decisions made by
democratically elected politicians, including us, without those politicians being represented. As legal
counsel for Urgenda in the Dutch climate litigation aptly put it, this case is about "placing democracy
under judicial guardianship." Attached hereto as Annex S is an article that illustrates how democracy is
threatened by the Court's decisions and practices in the DUARTE case.
We submit that this Court may not do so without those politicians that want to be heard, being
represented.

To conclude, the key legal issues in this case are notthe issues this Court is often concerned with; the
key issues extend way beyond the remit of this Court. By entertaining the DUARTE application, which
should have been rejected outright for failure to exhaust national remedies, the Court has given itself no
choice but to engage these issues so that it is able to make an informed judgment based on the best legal
analysis.

If this Court, made up of unelected and unaccountable government officials, proceeds on the basis that
there is no need for the democratically elected representatives of Europe to be heard and represented in
this case, the Court will not only make a mockery of justice, but also further politicize human rights
adjudication and jeopardize the human rights project, to the detriment of mankind.
The Court should not want to do so. We can help you.
We conclude by referring to a story set forth in a study we recently commissioned entitled "Road to EU
Climate Neutrality," which is available at www.roadtoclimateneutrality.eu :

"The young boy came up to the wise old man, intending to fool him. He held a bird in his hand, and asked
the old man: "Is the bird dead or alive?" If the old man were to say "the bird is dead," the boy would open
his hands and let the bird fly away. If the old man were to say "the bird is alive, he would first squeeze the
bird to death and then open his hands. The wise old man saw through the boy's cunning, and answered "the
bird is in your hands.
11
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Rob Roos,
Member of the European Parliament
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Prior reguest for leave to intervene, and the Court's rejection

See attachments.
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EUROPEAN
CONSERVATIVES
AND REFORMISTS
By Registered Mail and Facsimile +33 3 88 41 27 30 / +33 3 90 214310

The Registrar
European Court of Human Rights
for the attention of the President
Council of Europe
F-67075 Strasbourg Cedex
Application no. 39371/20 Claudia DUARTE AGOSTINHO and others against Portugal and 32
other states - REQUEST FOR PERMISSION TO SUBMIT COMMENTS AS THIR_D PARTY

Brussels, z February 2021
Dear Mr. President,
In relation to the above-referenced application, the ECR Group submits this request for the President's
permission to intervene pursuant to Article 36(2) of the Convention and Rule 44 of the Court On the grounds
set forth below, the ECR Group herewith requests leave to intervene as third party intervenor in the
proceedings in relation to Application no. 39371/20 Claudia DUARTE AGOSTINHO and others against
Portugal and 32 other states (the "DUARTE case"). Below, we provide the reasons for our request, and
describe the nature of our proposed intervention in detail. We also provide extensive support for a positive
response to our request. As explained below, we will not comment directly on the admissibility and merits of
the Application in the DUARTE case, but provide facts, concepts, and analysis to the Court to assist it in
resolving the issues in this case.
In DUARTE case, the Applicants claim that "none of the Respondents has adopted adequate legislative or
administrative measures" (see Application, under 10-13) to address emissions that allegedly are causing a
"climate emergency" (see Application, under 1). Thus, the adequacy of the climate legislation and policy of 33
states is being tried in this case. This implies, by necessity, that the performance of 33 legislatures is being
tried. None of these legislatures is represented before the Court, however; only the executive governments
are; Moreover, within the European Union (EU), climate legislation and policies are driven and prescribed by
the EU legislature, but the EU is not represented at all. Adding insult to injury, on its own volition, the Court
has suggested that by not enacting adequate climate laws European legislatures may have committed
"torture," a crime against humanity that can be prosecuted before the International Criminal Court (see
further below).
To remedy the glaring "due process" deficiencies to some extent, and defend EU legislators against the sertous
threats posed to them by the DUARTE case, based on Article 6 ECHR, and "in the interest of the proper
administration of justice" (Article 36(2) ECHR), the ECR Group submits that it should be permitted to
intervene in the DUARTE case, as further explained below.
1

-About ECR Group
The ECR Group is a group of Members of the European Parliament. Specifically, the ECR Group is a centreright political group in the European Parliament, founded in 2009 with a common cause to reform the EU
based on euro-realism, respecting the sovereignty of nations, and focusing on economic recovery, growth and
competitiveness. From its 8 founding Member States with 54 MEPs in 2009, we now have 62 members from
15 EU Member States.
With respect to climate change, the ECR Group advances the view that if the EU and its global partners want
to tackle issues such as climate change, recycling, waste, emissions and pollution, food quality and food
security, then the EU needs to adopt sensible and sustainable measures which do not place unnecessary and
costly burdens on businesses and Member States. Rather than unrealistic targets which will never be fulfilled
or properly implemented, the ECR Group supports an ambitious, incremental, and sensible approach that all
Member States can support. For further information, see https://ecrgroup.eu/
Importantly, the ECR Group recently had a study conducted on the 'Road to EU Climate Neutrality.' This peerreviewed study has generated important insights into issues relevant to the DUARTE case. For further
information on this study, see https://www.roadtoeuclimateneutralitv.eu
The ECR Group wishes to intervene during the stage of the assessment of the admissibility of Application no.
39371/20 since the ECR Group is able to provide facts and analysis that will help the Court to understand and
analyze the key issues in the DUARTE case. Decisions on admissibility require interpretation of legal text, an
understanding of the role of the judiciary in climate policy-making, and a series of issues in relation to the
democracy (or "effective political democracy," as one of the Preambles to the ECHR says), and "political
traditions" and the "rule of law" (as another Preamble says).

- Proposed Intervention
The information and analysis to be supplied by the ECR Group is intended not to promote the ECR Group's
political positions, but to assist the Court in assessing the legal issues raised by the Applicants and reaching
the best possible and most defensible decisions in the DUARTE case. The information and analysis presented
will not comment directly on the merits of the Application, but address the broader, more general issues
raised by it, as well as issues related to the DUARTE case that the Court may want to consider.
Please note that the facts and analysis to be provided by the ECR Group will not be prepared by its Members,
but by independent, knowledgeable and experienced lawyers, who have been retained by the ECR Group with
conducting the necessary research and analysis and preparing the submission for the Court. This work is well
under way, which means that the ECR Group will be able to meet even demanding deadlines for third party
submission imposed by the Court. We have noted that the Court has given this Application priority
consideration and has requested that the parties have been asked to respond by the end of February. If the
Court wishes to receive all brief, including third party intervenor briefs, by the same deadline, the ECR Group
is ready and willing to meet the end of February deadline.
We have noted that the Court posed a series of questions to the Parties, which are intended to solicit the
Parties' perspectives on issues relevant to the admissibility of the claims made by the Applicants and the
merits of the case. While the ECR Group does not intend to comment directly on the admissibility and merits
of the Application, it will discuss key concepts, facts and issues relevant to the Court's assessment of
admissibility and the merits of the claims.
Specifically, in our submission to the Court, we intend to provide facts and analysis relevant to four main
areas, as further discussed below.

various methods of interpreting the £CHR and human rights law, including those
set forth in the Vienna Convention on the Law of Treaties and the 'dynamic interpretation' method. The

1. We intend to discuss

2

ECR Gro up will show how these methods are relevant to the issues raised by the DUARTE case. We will
also discuss how interpretation relates to the Court's place in the European legal order, and the novel legal
theories proffered by the Applicants in the DUARTE case, in particular the amalgamation at will of human
rights law, state responsibility and civil liability concepts, the "no causation" liability concept, the "fair
share" methodology, and the "presumption of inadequacy of mitigation."
2.

We will discuss the issue of admissibility in general, focusing also on the relation between national
courts and the ECtHR, the concept of 'subsidiarity', the "actio popularis" and the role of the requirement
that remedies under national law must have been exhausted. In addition, we present facts and analysis
relevant to the issues of 'effects' of 'urgency'. Further, we present facts and analysis relevant to question
posed by the Court regarding the scope of Article 1 ECHR, in light of the concept of 'extraterritoriality,' as
well as the Paris Agreement, and with reference to cases such as Bankovic and Others v. Belgium and
Others [dec.) [GC], No. 52207 /99, ECHR 2001 XII; llascu and Others v. Moldova and Russia [GC], no
48787 /99, ECHR 2004 VII; and MN and others v. Belgium [GC] [dec.), No 3599/18, 5 May 2020. The ECR
Group also provides facts and analysis relevant to the concept of 'victims' ( and the related concepts of
injury, 'directly' and 'personally affected') as used in Article 34 ECHR, in relation to judgments such as
Caron et al. Others v. France (dee.), no 48629/08, 29 June 2010; Cardella and Others v. Italy, nos 54414/13
and 54264/15, 24 January 201.9; and Aly Bernard and Others and Greenpeace - Luxembourg v.
Luxembourg (dec.}, no.29197 / 95, June 29, 1999; this topic is addressed in the Court's second question
posed to the Parties.

3. Further, we explore the limits of the authority of the ECtHR to rule on political and policy issues such as
climate change. ln light of the ECHR, international law, and the political systems in which the ECHR
operates, we discuss facts and analysis relevant to determining the scope of the ECtHR's authority to
interpret and expand the human rights set forth in the Convention to include climate policy-making. This
analysis integrated also the relation with the "margin of appreciation" enjoyed by the states. ln doing so,
we will comment specifically on the scope of Articles 2, 3, 8, and 14 of the Convention, as well as of Article
1 of Protocol No, 1 to the Convention, and other rights granted by the ECHR that will be impacted by
stronger emphasis on the rights invoked in this case. We will also comment on the principles of precaution
and intergenerational equity, and their relation with other principles and concepts that govern democratic
and judicial decision-making. The relevance of the Court's earlier judgments in Tatar v. Romania, no
67021/01, 27 January 2009, and Greenpeace EV and others v. Germany (dee.), No 18215/06, 19 May 2009
will be discussed.
4. Finally, the ECR Group will explain the Paris Agreement on Climate Change, the legal status of the
temperature targets, the obligations it imposes, and the processes it prescribes. The facts and analysis we
present is relevant to assessing how the Paris Agreement works, and whether there is a basis in this
agreement for the ECtHR to find that any state that ratified the Paris Agreement must do its 'fair share' or
otherwise meet any specific obligation in relation to emission reduction. We analyze whether the Paris·
Agreement prescribes a political process and/or a judicial process to determine each country's national
contribution, and Paris Agreement's relation with EU climate policy-making, paying attention to the global
nature of climate change and the various policy options to address it. In addition, the ECR Group will
comment on the Aarhus Convention, its relation with human rights, such as those set forth in Article 6.1
ECHR, including proceedings before the ECtHR, and how these legal provisions are relevant to climate
policy-making and the issues the Court needs to decide.

- Grounds for Granting This Request
As the President is not accustomed to reviewing requests from politicians and political groups for permission
to submit comments and participate in hearings before the Court, the ECR Group wishes to assist the
President in considering this request by offering the following facts and analysis. Below, we present several

grounds for the President to grant our request.

3

- Applicability of ECHR to the Court
Naturally, the ECHR applies also to the ECtH Rand the proceedings before it. This is self-evident from the
system of the ECH Rand the ECtHR's own rulings. Conversely, it would be utterly unthinkable and counterproductive for the contracting states to be subject to the authority of a Court that itself is not subject to the
obligation to realize the Human Rights set forth in the ECHR, insofar as applicable to a court of law. Put
differently, it would be wholly inappropriate for a Court with the sole purpose of protecting the ECHR's
Human Rights, to exonerate itself from the protection offered by such Human Rights. As the proceedings in
DUARTE case implicate many rights set forth in the ECHR and other international human rights instruments,
including several that are neither identified in the Application nor in the Court's questions, for the reasons
given below, the ECR Group believes that this has significant implications for its request for permission to
intervene.
- Equality Before the Law
In this respect, we first refer also to the "fundamental principle according to which all persons are equal
before the law and are entitled to the equal protection of the law/ which has been recognized by the Twelfth
Protocol and the International Covenant on Civil and Political Rights (Article 26). The ECR Group invokes this
principle to support its request.
The ECR Group is a political minority in the European Parliament. Deeply committed to representative
democracy, we promote and sustain the democratic institutions and the separation and balance of powers at
the European level, including the balance between the legislature and the judiciary, and between the EU and
the member states. Although the Court is not used to receiving requests for interventions from groups of
politicians, the "Court has always had a comparatively liberal policy as regards granting leave to third party
interveners" (Paul Harvey, a UK lawyer in the Registry of the European Court of Human Rights, "Third Party
Interventions before the ECtHR: A Rough Guide," Feb. 24, 20145, available at
https://strasbourgobservers.com/2015/02fil/third~party-interventions-before-the-ecthr-a-rough-guide/.
There is no reason not to extend the same liberal treatment to the ECR Group that the Court extends to
majority political coalitions that control the states [i.e, national governments) and to non-governmental
organizations and other special interests or professional groups (such as academic groups and litigation
projects) that pursue selective political, policy and/or social goals.
- Article 6, Right to a Fair Trial
In relation to its request, the ECR Group wishes to draw the Court's attention to Article 6 ECHR, which
provides that '[i]n the determination of his civil rights and obligations, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial tribunal established by law.' By its terms,
this provision applies to the proceedings before the Court The DUARTE case may affect the civil rights and
obligations of the members of the ECR Group ( e.g., depending on the court's ruling, we may be subjected to
further restrictions with respect to our civil rights to engage in certain activities that emit greenhouse gases),
and, thus, we are entitled to a fair and public hearing before the ECtHR in this case.
· The term "civil rights and obligations" has been interpreted broadly by the ECtHR to include certain
constitutional disputes (see, e.g., Süßmann v. Germany, and Ruiz-Mateos v. Spain), as well as a series of
administrative decisions (see, e.g., Ringeisen v. Austria, König v. Germany, Sporrong and Lönnroth v. Sweden,
Lupeni Greek Catholic Parish and Others v. Romania [GC], Benthem v. the Netherlands, Tre Traktörer
Aktiebolag v. Sweden, Chaudet v. France, and Sine Tsaggarakis A.E.E. v. Greece). Framed as human rights
claims, main issues at stake in the DUARTE case (as in the Dutch 'Urgenda' climate case
which the
Applicants rely) involve a constitutional dispute that may affect civil rights and a challenge to a whole series
of administrative decisions made by international organizations, EU institutions, and state governments.
Given these facts, the ECR Group may rely on Article 6 to support its request for permission to intervene.

on
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We should note here also that the Court has declared Article 6 applicable to a third-party appeal which had a
direct impact on the applicants' civil rights and obligations (Kakamoukas and Others v. Greece [GC]). Given

that Article 6 ECHR applies to proceedings before the Court, and in light of the fact that the.ECHR does not
offer a procedure for third party appeals of its judgments, it is clear that under the Court's own case law
Article 6 ECHR governs requests by third parties for leave to intervene.
- The Legislative Branch

ln addition, the Recitals of the ECHR refer explicitly to the balance that is to be struck between "effective
political democracy" and "a common understanding and observance of the Human Rights upon which they
depend." They also emphasize the "common heritage of political traditions, ideals, freedom and the rule of
law." These· statements are expressions of the fundamental concern underlying the ECHR that democratic
institutions, freedom and the rule of law, should be balanced carefully against expansive and intrusive
interpretation of human rights.
Article 3 of the first Protocol (1952) requires "free elections at reasonable intervals by secret ballot, under
conditions which will ensure the free expression of the opinion of the people in the choice of the leqislature"
( emphasis supplied). This implies, of course, that it should not be possible to set aside the opinion of the
people and of the legislature it has chosen by seeking a court order to that effect, unless there is a violation of
law. This provision has been given a very broad interpretation by the ECtHR (ECtHR, Guide on Article 3 of
Protocol No. 1 to the European Convention on Human Rights, Right to free elections, Updated on 31 August
2020, available at https://echr.coe.int/Pages/home.aspx?p=caselaw /analysis/guides&c=; Gregory Fox, "The
Right to Political Participation ln International Law/ Yale Law journal, Vol. 17, 1992, pp. 539-607.
Although the DUARTE case centers on the question whether the European and national legislatures have
properly implemented international law, these legislatures are not parties in the case. Only the executive
governments of the states are parties. The ECR Group believes that this is inconsistent with the right to a fair
trial discussed above and the principle of equality of arms, which the court has recognized as •'a fundamental
principle of a fair trial" ("Toute personne a droit a ce que sa cause soit entendue equitablement" -- Delcourt
versus Belgium, Jan. 17, 1970, par. 21.).
As the Urgenda case has demonstrated, there is no reason to trust that the state will represent the interests of
the legislature. The state is controlled by the executive, and the executive has its own interests, distinct from
those of the legislature. It is not possible for the legislature to exercise effective control over the defense of a
law suit by the executive. In the Urgenda case, the state of The Netherlands has failed to correct important
factual misrepresentations made by Urgenda, and has not used all available legal arguments to persuade the
court not to grant Urgenda's request (see L. Bergkamp, "The Dutch Supreme Court's Climate Judgment: Its
Consequences and Implications for Business - Revolution Through Litigation, European Environmental and
Energy Law Review,' 2020, pp. 89 - 97; and L. Bergkamp, "De rechter begrijpt de wetenschap niet, maar bepaalt
we/ het beleid," 22 Feb. 2020, available at https://www.wyniasweek.nl/de-rechter-begrijpt-de-wetenschapn iet-maar-bepaal t-wel-het-beleid /).
In the DUARTE case, the situation is even worse. Although the main legislature and policy maker in the area of
climate change is the European Union, neither the EU executive nor the EU legislature is represented in the
proceedings. The Court is being asked to judge the adequacy of the EU legislature's climate legislation and the
EU's climate policies in the absence of the EU. This could present another fundamental issue were the Court
to find in favour of the Applîcants -- the EU did not accede to the ECHR, because the European Court of Justice
ruled that acceding to the ECHR would violate the EU Treaties and the EU legal order (see ECJ, Advisory
Opinion, OPINION 2/13 OF THE COURT (Full Court), 18 December 2014, available at
http://curia.europa.eu/juris/document/document.isf?text=&docîd=160882&pageindex=o&doclang=en&mod
e=lst&dir=&occ=first&part=1&cid=40247); the ECJ did not accept that the European Court of Human Rights
would have the final say on the interpretation of EU law in the area of human rights (the boundaries of which
are set also by the ECtHR). If the ECtHR were to find in favor of Applicants in the DUARTE case, this would,
directly or indirectly, imply a judgment that the EU climate legislation and policies are inadequate and not
sufficient to meet the requirements of the Paris Agreement. Thus, "the interpretation of the ECHR provided by
5

the ECtHR would, under international law, be binding on the EU and its institutions, including the Court of
Justice,' which was exactly the reasons the EU did not accede to the ECHR.
The ECR Group believes that these and other issues require factual development and analysis from the
perspective of EU legislators.

- Participation in Public Affairs
The DUARTE case is not a routine human rights case. From the ECR Group's perspective, it is first and
foremost a case about the adequacy of climate legislation and policies (and the ECtHR implicitly agrees, given
that it decided to add Article 3 to the mix of provisions potentially violated by inadequate policies, see further
below). lt thus is a case that involves the conduct of public affairs.
Article 25 of the International Covenant on Civil and Political Rights grants "[elvery citizen ... the right and the
opportunity, without any of the [prohibited] distinctions and without unreasonable restrictions ... [t]o take
part in the conduct of public affairs, directly or through freely chosen representatives." Because the DUARTE
case involves the conduct of public affairs, every citizen has a right to take part in the proceedings. The
members of the ECR Group are both citizens as well as freely chosen representatives of other citizens, and
thus qualify on two accounts.

- Protection of minorities
The ECR Group is a political minority in the European Parliament, and is made of politicians that are subject
to a few exceptions, part of national minorities in their home countries. The Council of Europe has adopted a
Framework Convention on the Protection of National Minorities, "one of the most comprehensive treaties
designed to protect the rights of persons belonging to national minorities. (See Council of Europe,
https://www.coe.int/en/web/minorities/). The convention itself does not define the term "national
minority", "as there is no general definition agreed upon by all Council of Europe member states." According
to the Council of Europe, "[tjhere is therefore a certain flexibility, or a margin of appreciation, given to states
to decide who falls under the protection of the Framework Convention. This decision must be made in good
faith, in-keeping with general principles of international law, including free self-identification." (see Council of
Europe, https://www.coe.int/en/web/minorities/at-a-glance#{%2279o3o665%22:(1]})
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Under Article 4(1) of the convention, the state-parties undertake 'to guarantee to persons belonging to
national minorities the right of equality before the law and of equal protection of the law. ln this respect, any
discrimination based on belonging to a national minority shall be prohibited." Article 4(2) extends minorities'
equal treatment rights to "all areas of economic. social, political and cultural life,full and effective equality
between persons belonging to a national minority and those belonging to the majority." Under Article 15 of the
convention, the state-parties "shall create the conditions necessary for the effective participation of persons
belonging to national minorities in cultural, social and economic life and in public affairs, in particular those
affecting them." ( emphasis supplied) As the Council of Europe explains, national minorities have a right to
"influence public decision making for issues affecting persons belonging to national minorities." In practice, this
means offering persons belonging to national minorities the chance to participate in consultations and
decisions affecting them in these spheres. To be effective, this may require positive measures, such as reserved
seats in parliaments, or indeed structures for participation such as councils or joint government-civil society
forums. Measures for participation will be tailored to national and local contexts" (see Council of Europe,
https://www.coe.int/en/web/minorities/at-a-glance#{%2279o30665%22:(6]}; for further information,
please refer to "Thematic Commentary No. 2: The Effective Participation of Persons Belonging to National
Minorities in Cultural, Social and Economic Life and in Public Affairs," adopted on 27 February 2008).

The significant representation of national minorities within the ECR Group make it a valuable voice for
minorities for the Court in the DUARTE case. We believe that our analysis will enrich the record before the
Court and improve the diversity and inclusiveness of the perspectives to the benefit of the Court's
deliberations.

6

- The Court's Predispositi ons

The ECtHR's inclinations in relation to climate change is an additional motive for the ECR Group to submit
this request for permission to submit comments. At a conference organized by the ECtHR in October 2020, its
President gave a speech with the title "Should the European Court of Human Riqhts become Europe's
environmental and climate change court?' He stated "the climate emergency is an existential crisis without
frontiers. lt has a planetary remit. The title of the Conference - Human Rights for the Planet - is meant to
reflect this global environmental urgency" (see European Court of Human Rights, President's website,
https://www.echr.coe.int/Documents/Speech 20201005 Spano Conference Planet ENG.pdf; emphasis
supplied). Needless to say, these comments raise a series of concerns about how the Court views (i) its own
role and powers in relation to climate change and climate policy-making, (ii) the issue of climate change, and
(iii) the adequacy of current climate policies.
Nobody would have been surprised if the Court had dismissed the Application in the DUARTE case based on
the fact that none of the national remedies have been exhausted (Article 35 ECHR requires that {tall domestic
remedies have been exhausted"), and that "a period of six months from the date on which the final decision
was taken" has lapsed. Without a basis in the Convention, the ECtHR has proceeded not only to entertain the
Application, but also to give it priority consideration and add, on its own volition, Article 3 ECHR to the legal
grounds to be considered. The fact that Article 3 ECHR prohibits "torture or to inhuman or degrading
treatment or punishment" raises serious questions about the Court's views on the current EU and national
climate policies. The suggestion that the EU legislature, despite its extremely ambitious climate policies, could
be engaging in "torture" (sic') or "inhuman treatment" (sic!) sent a chilling message to legislators around
Europe that we cannot ignore: as the ECtHR knows, the Rome Statute of the International Criminal Court
defines "crimes against humanity" to include "torture" and "other inhumane acts of a similar character
intentionally causing great suffering, or serious injury to body or to mental or physical health" (see Rome
Sta tu te, available at n.ttJ;J.s: // www.icc-cpi.int/resource-li brary/Documen ts /RS-Eng.pdf).
If given the opportunity by the President, the ECR Group will provide facts and analysis that will enable the
Court to avoid serious biases and misperceptions in its decision-making.
- The ECR Group's submission
To provide meaningful input, the ECR Group requests that the President grant it permission to submit a brief
of a length adequate to develop the facts and analysis described above. Of course, the ECR Group will attempt
to keep its submission as brief as possible, and refer to sources for further reading as much as possible.
Further materials, evidence and authority can be made available as annexes or through a website, as the
Court wishes.

We understand that the Court has given the Application in the DUARTE case priority consideration, and that
the respondent states have been requested to respond by the end of February 2021. Given this decision, the
ECR Group has instructed its lawyers to proceed with the research and analysis and the preparation of ECR
Group's submission. The ECR Group is ready and willing to commit to meeting the end of February deadline if
the Presider,.r-----:...,~ to make a decision by mid-February.
Respe --

Rob ROOS,
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Dear Sir,
I acknowledge receipt of your letter of 2 February 2021, in which you seek leave on behalf of
the European Conservatives and Reformists Group to intervene as a third party in the Court's
proceedings in the above case (Rule 44 § 3 (a) of the Rules of Court). A copy of your letter has been
forwarded to the parties for information.
I inform you that the proceedings after communication are split into two phases: a noncontentious phase (reserved for friendly settlements) and a contentious phase (exchange of
observations}.
ln this case, the non-contentious phase has just finished. The Court will examine your request
and advise you of the decision taken.
Yours faithfully,

Andrea Tamiettt
Section Registrar

EUROPEAN COURT Of HUMAN RfGHTS
COUNCIL OF EUROPE

67075 STRASBOURG CEDEX
FRANCE
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Annex 2. Report entitled ""Climate Politics Disgu_ised As Human Rights At 'The European Climate

Change Court', Legal and governance issues of climate change litigation before the European
Court of Human Rights"

[see attachment]
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Annex 3. Written Questions and Answers from the European Commission regarding the DUARTE
climate case pending before the European Court of Human Rights
Priority question for written answer P-002200/2021/rev.1 to the Commission, dated 22 April zoz i.from
Rob Rooken (ECR), Subject: Duarte Agostinho climate case pending before the European Court of Human
Rights
Six young people from Portugal have filed a complaint with the European Court of Human Rights
(ECtHR) against 33 states (application number 39371/20) for failure to adequately address the
supposed 'climate emergency'. The ECtHR is now considering imposing a series of draconian climate
measures on these states, which would overrule their democratic policy decisions and destroy their
economies.
We understand from press reports that the 33 states concerned are required by the ECtHR to submit
their responses to the complaint by 2 7 May 2021. In the light of this upcoming deadline, we would
request that the Commission answer the following questions no later than 17 May 2021:
1. Is the Commission aware of this case? If so, does it believe that it has the authority to intervene and
does it intend to do so?
2. If it does choose to intervene, will it make it clear that the 'climate emergency' invoked by Duarte et al.
is a political concept and not one based on science?

3. How will it seek to defend EU climate policymaking from interference or a possible takeover by the
ECtHR?

Answer given by President von der Leyen on behalf of the European Commission (7.7.2021)
1. The Commission is aware of the Duarte Agostinho case pending before the European Court of Human
Rights (ECHR). Following consultations in the Council, the Commission requested on 25 March 2021 to
be granted leave to intervene on behalf of the Union as an 'other person concerned' pursuant to Article
36( 2) of the European Convention on Human Rights and Rule 44(3) of the Rules of Court. ln a letter of?
April 2021, the ECHR notified the Commission that it was granted leave to intervene and allowed to
present written observations before the Court. The Commission submitted its written observations on
19 May 2021.
2. The Commission bases its defence of EU policy in the field of environmental protection on sound legal
reasoning and science-based evidence. The term 'climate emergency' expresses the political will to fulfil
the obligations under the Paris Agreement.

3. The Commission defends the level of ambition of the EU in tackling climate change by
reducing net greenhouse gas emissions by at least 55% by 2030 compared to 1990 levels and reaching
the climate-neutrality objective by 2050, in line with the updated Nationally Determined Contribution
submitted by the EU on 17 December 2020. To achieve these goals, the Commission will also soon
propose a comprehensive 'fit for 55' legislative package.
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Annex 4. Excerpts of letter from European Commission's Legal Service to MEPs Roos, Rooken and
Hoogeveen dated 9 July 2021, subject: Commission's intervention in DUARTE case before ECtHR

"The main objective of the Commission's intervention in this case is to explain the general
principles of the EU's environmental and climate law and policies, and to provide to the Court all
the relevant elements in relation to the application in the European Union of the commitments
under the Paris Agreement. Extensive consultations with the Members States in the relevant
institutional framework were undertaken on the opportunity and substance of the intervention.
The Commission has not commented on the admissibility of the case under Article 35 ECHR."
"Without prejudice to the admissibility of the application, the Commission has developed in its
observations the main legal arguments and the relevant science-based evidence in this matter.
The Commission has outlined the obligations for the EU and the commitments stemming from
the Paris Agreement. It has observed that the cornerstone of the Paris Agreement is Article 4( 2 ),
according to which "(e)ach Party shall prepare, communicate and maintain successive
nationally determined contributions that it intends to achieve. Parties shall pursue domestic
mitigation measures, with the aim of achieving the _objectives of such contributions."
"The Commission has also drawn the attention to the fact that on 21 April 2021 the European
Parliament and Council agreed on the text of the European Climate Law, which introduces a
legally binding target of climate neutrality by 2050 and an ambitious 2030 climate target of at
least 55% reduction in net greenhouse gas emissions compared to 1990."
"In conclusion, the Commission has taken the position that EU climate policy and legislation are
fully in line with the EU's obligations deriving from the Paris Agreement, the precautionary
principle and the principle of intergenerational equity, and do not violate the human rights
guaranteed by the Convention." (emphasis supplied)
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Annex 5. Article entitled "The Human Right to a_Safe Climate - Putting Democracy under Judicial
Guardianship"

The Human Right to a Safe Climate - Putting Democracy under Judicial
Guardianship

Following Urgenda 's success in the Dutch climate case, climate activists have started
proceedings before the European Court ofHuman Rights.
by Dr. Lucas Bergkamp, J.D., LL.M., and Katinka M. Brouwer, J.D., LL.M.

Climate-change litigation pending before the European Court of Human Rights is designed
to arouse extreme forms of judicial climate activism. These cases pose serious threats to the
rule of law and democratic politics. If the European Court finds that there is a "human right
to a safe climate," its adverse ruling would place 33 European states under judicial
guardianship, while destroying the European economy.
In this article, Lucas Bergkamp and Katinka Brouwer analyze the issues raised by these
cases. In the final analysis, the key question is whether the European Court will jump on the
activists' "climate emergency" bandwagon or respect the rule of law and protect democratic
politics. The answer to this question will determine the future of Europe.

' From The Hague to Strasbourg

In 2014, on behalf of all Dutch citizens, a climate action group called Urgenda started a
lawsuit against the Dutch government to force it to adopt stricter emission-reduction
(mitigation) policy. This lawsuit finally came to an end in December 2019. The Supreme
Court in The Hague ruled that the Dutch government must indeed comply with Urgenda's
demands. The state was ordered to cut greenhouse gas emissions by 25% by the end of
2020. According to the court, climate change threatens the right to life laid down in the
European Convention on Human Rights (ECHR). The court order has resulted in the
government taking many of the additional mitigation measures required by Urgenda. These
measures have imposed substantial additional expenses on Dutch citizens and produced a
negligible effect on the global climate.
Inspired by the Urgenda judgment, another climate case has now found its way to the
European Court of Human Rights. Six young Portuguese, aged eight to 21, have petitioned
the European Court in Strasbourg to protect their human rights against the dangers of
climate change. The Court has the authority to hear complaints about violations of the
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ECHR. This treaty grants European residents fundamental freedoms and human rights, such
as freedom of speech and thé prohibition of torture. It also grants the right to life invoked in
the Dutch climate case.
The Portuguese plaintiffs are now demanding that no fewer than 33 countries, including the
27 member states of the European Union, Norway, the United Kingdom, Switzerland,
Russia, Turkey, and Ukraine, take all necessary steps to limit the global temperature
increase to 1.5 °C. This would be necessary, they claim, to guarantee their right to life,
which would require a safe climate. In particular, they complain about the heatwaves,
drought, and forest fires in Portugal in recent years, and suggest that these phenomena are
causally linked to the "inadequate climate policies" of the 33 states concerned.
"Climateemergency"
The young Portuguese plaintiffs are supported by the Global Legal Action Network
(GLAN), an NGO that fights "injustice" through legal proceedings to improve the lives of
the powerless. In their application to the Court, the youngsters assert that there is a "climate
emergency," referring to a statement by scientists. The 33 countries sued are accused of
failing to implement sufficient reductions in greenhouse gas emissions. The plaintiffs are
therefore demanding that the· Court order all 33 countries to take a series of measures to
address this "climate emergency."
Like Urgenda, the plaintiffs in this case rely heavily on invoking the right to life,' suggesting
that it effectively includes a right to safe climate. To support their demands for further
mitigation measures, they cite the Paris Climate Agreement, which has been ratified by all
33 states in the case. They ignore the fact that the Paris Agreement does not grant any
individual rights to emission reduction, and, thus, cannot be "read into" the human right to
life. Moreover, the Paris Agreement does not even impose any specific mitigation obligation
on the states that have ratified it.
Disregarding these limitations, the applicants, invoking the IPPC's special report, assume
that achieving the collective aspirational target reduction of 1.5 °C referenced in the Paris
Agreement would guarantee a safe climate. On this basis, they assert that all state parties to
the Paris Agreement have a duty to do their "fair share" to reduce emissions to meet the 1.5
°C target by 2100. This fair share would have to be determined on the basis of the Climate
Action Tracker, which shows that no country in the world has taken sufficient measures to
meet the 1.5 °C target, except Morocco. According to Climate Action Tracker, Morocco is a
real "climate front runner" as it pursues the "triple win" - adaptation to climate change,
mitigation of the impact of climate change, and creation of new opportunities.
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Separation of powers

In the Urgenda case, the Dutch government argued that the court should refuse to grant the
relief sought by the climate activists based on the trias politica, or separation of powers.
When the Dutch government announced that it would appeal to the Dutch Supreme Court in
the Urgenda case, Climate Minister Wiebes said: '~We dispute how the court has interfered
_ with the workings of democracy. In fact, democracy has been sidelined." The Supreme
Court disagreed with Wiebes and did not hesitate to sideline democratic policymaking.
According to the court, the trias politica would not be a problem. Moreover, the "climate
crisis" would have created an exceptional situation threatening human life. Because the
Dutch government had not disputed any of Urgenda's pseudoscientific, alarmist statements,
the court could assume them to be accurate and truthful; no fact-checking was done, no
expert witnesses were heard. In no small part based on these pseudoscientific "facts," such
as an alleged "rapid sea level rise, which could render part of the Netherlands
uninhabitable," the court considered it acceptable, as Urgenda's lawyer put it, "to place
democracy under judicial guardianship."
Treating Urgenda like child's play, the Portuguese children are asking the European Court to
place not just one democracy, but 33 democracies under judicial guardianship - and to
impose not just one, short-term order on them, but four long-term orders that would cripple
their economies. The state of climate emergency is so serious and so urgent, these children
claim, that they should not even be asked to follow the normal procedure and tum to the
national courts first. Furthermore, they suggest that national procedures and remedies would
be uncertain, diverge, and not meet their needs adequately. The European Court should
therefore waive the admissibility requirements and itself order the measures necessary to
avert the climate crisis.
If the Court were to do so, however, the legislatures of the 33 states concerned could not
overrule its verdict, because human rights override ordinary legislation. If the court were to

impose the ends or means of climate policy, it would effectively usurp the powers of 33
European legislatures and disenfranchise their populations.
Devastating demands

The scope of the Portuguese case is enormous and could affect the entire European economy
in multiple ways. Indeed, the measures the children are demanding would be devastating.
They want the Court to order the state governments concerned to take measures in four
areas:
1. They want a further and faster reduction of greenhouse gas emissions from the
territories of all states.
2. They demand a ban on the export of fossil fuels from the countries concerned.
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3. They want the greenhouse gas emissions associated with the production and
consumption of imported products to be offset.
4. They demand that restrictions be imposed on multinational corporations established
in their territory with regard to their global greenhouse gas emissions.
These climate policy measures would have strong direct and indirect effects competitiveness, innovation, investment, industrialization, international trade, production,
consumption, and wealth would all be at risk in Europe. With climate policies both taking
up very substantial amounts of resources and reducing the ability to create them, resources
would not be available for other policies and needs. In addition, as European climate policy
has important ramifications for the economies of countries around the world, unbalanced,
excessive climate policies would cause more damage than climate change could ever do.

Futile court-made climate policy
Thus, this lawsuit's aim is to create a comprehensive system for the 33 states concerned to
rapidly reduce and ultimately eliminate their total direct and indirect contributions to global
greenhouse gas emissions. Ironically, the plaintiffs are asking the European Court to impose
an expanded version of the failed Kyoto Protocol on Europe, while the Paris Agreement was
intended to avoid the Kyoto Protocol's erroneousapproach, This system would be
superimposed on the EU Emissions Trading System and all other EU climate policies. The
question thus is whether the European Court of Human Rights could rule in this case
without interfering with EU climate policymaking, requiring the EU member states to
violate their obligations under the EU Treaties and secondary legislation.
If the European Court buys into the plaintiffs' "emergency" narrative, the question is
whether it will want to see the elephant in the room: the 33 countries emit only a small
fraction of the worldwide greenhouse gas emissions, and their contribution will soon be less
than 10%. The effect of the measures demanded by the applicants on total worldwide
emissions will be marginal at best, since emissions from the rest of the world are expected to
continue to increase as economies develop. Emissions from China have risen sharply and
have not yet peaked. India's emissions are on the rise, and many other developing nations
will see their emissions grow once their economies start expanding. None of these countries
have any obligations to limit their emissions under the Paris Agreement. European efforts
are therefore likely to be a drop in the ocean. While the useful effect would likely be small
at best, the adverse effects on Europe's economies would be enormous.

Admissibility and partisanship
So far, the Court has given the Portuguese case undue respect. The plaintiffs' application is
clearly inadmissible because the Court may not hear a case until all national remedies have
been exhausted; the Portuguese children did not bother to initiate even one national
14

procedure. To justify their disregard for the requirement that all national proceedings be
exhausted, the applicants have not only invoked the urgency of the "climate emergency" but
also referred to the "inadequacy" of national judicial processes. The ECHR, however, does
not set forth any exception for the urgency of a matter or the inadequacy of national
remedies. Arguing the inadequacy of national procedures without having tried any of.them,
is merely another way of saying "we can't get it our way before the national courts therefore, the European Court should help us out."
The application also fails to meet several other mandatory admissibility requirements. None
of the 33 states, except- Portugal, have jurisdiction over the applicants, who reside in
Portugal. This implies that the case could proceed, if at all, only against Portugal. None of
the applicants can claim to be "victims" in the sense of the ECHR, and none of them
suffered any "significant disadvantage," which means that their application must be denied.
The European Court should therefore have rejected their request without further
examination. Alas, it did not. By entertaining this case, the Court treats a clear-cut case of
inadmissibility as a legitimate question for debate, thereby discarding its responsibility for
ensuring compliance with the ECHR and guarding against abuse of legal process under the
ECHR.
Instead of rejecting the application, as required by the Convention, the Court gave it

"priority consideration" based on its "urgency and importance." Why this inadmissible
application deserves priority consideration the Court did not explain. Adding insult to injury,
the Court, on its own volition, also added "torture and inhuman treatment" to the charges
against the 33 states. Implicitly, the Court thus suggests that national politicians who do not
support "adequate" climate policies may be guilty of torture and can be prosecuted before
the International Criminal Court. Through the selective admission of third-party intervenors,
the Court also attempts to steer the record in this case. But the most egregious violation of
impartiality was the comment made by two of the Court's judges that "no one can
legitimately deny that there is a climate emergency," thus effectively depriving the
defendant states of an important argument and violating the right of defence.
"The European Climate Change Court"

·

Deploying its doctrine of "progressive realization" of human rights through "dynamic
interpretation" of the ECHR, the European Court has already built up a reputation as an
"Environmental Protection Court." Although the ECHR and its protocols do not guarantee
the right to a healthy environment, the Court has ruled in nearly 300 cases on various
environmental risks, environmentaldamage, and the need for environmental protection.
Through a step-by-step approach based on the "living instrument" creed, the Court has
gradually extended the scope of various political and civil rights to create a right to
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protection of the environment. In this manner, the Court has given itself an important role in
improving environmental protection by "greening" existing human rights.
As climate change plays an increasingly important role in government policy, the European
Court apparently became concerned that it was missing out. Last year, the Court decided to
jump on the climate bandwagon and organized a major conference entitled "Human Rights
for the Planet." During that conference, the president of the Court posedthe question as to
whether the European Court of Human Rights should become the "European Climate
Change Court." Yes, the European Climate Change Court. We will have to wait and see
whether this was intended as a rhetorical question; it certainly looks like one.
The limits of the European Court's powers

The case of the Portuguese youth is the first case in which the European Court examines
climate policy. Like the Dutch judges in the Urgenda case, the European judges are faced
with the question as to whether they want to place democracy under guardianship to "save
the climate" or whether they prefer to respect the limits of their powers, the rule of law, and
political democracy.
Needless to say, under the separation of powers doctrine, making laws and policy decisions
is a task of the legislature, not of the judiciary. The Dutch Supreme Court, however, showed
the European judges a way out of this dilemma. It made a distinction between the ends and
the means of policy, and then argued that courts should be allowed to determine the ends of
legislation, but not the means. The fact that there was no basis in law for this distinction - to
the contrary, the law suggested that the judiciary should not impose any generally applicable
rules, ends, or means - did not matter.
It remains to be seen what the European Court will do. In our political system, the judiciary

has much less democratic legitimacy than the legislative and executive branches. The
European Court has even less democratic legitimacy, as it is part of a supranational
governance structure with weak democratic legitimacy anyway. The powers of
supranational organizations are much less embedded in a system of "checks and balances."
This power system operates far away from national democracies. For these reasons, the
European Court should pay great attention to the limits of its powers. Countries that disagree
with the verdict of a group of judges in Strasbourg have limited possibilities to correct their
dictates. Their only options are to ignore the Court's ruling or withdraw from the ECHR,
which is not politically feasible ( and if it is politically possible, it constitutes a high hurdle
and would produce undesirable results). Political majorities in all 33 countries would be
forced to live with a European Court that dictates policy to them, and political minorities
will feel like they have been thrown under the bus, as any concessions they have extracted
from the majorities would be annulled at once.
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Flood of climate cases?
The relentless media coverage of all sorts of issues related to the alleged "climate crisis" has
led to an increase in the number of lawsuits over climate policy. In November 2020, a
second climate case was filed at the European Court, this time by senior Swiss women. They
argue that the Swiss government is not doing enough to combat climate change, which
would have rnultiple negative consequences, especially for elderly people, who are more
sensitive to heatwaves. The Swiss judge turned down their demands, ruling that the ladies
should argue their case before the parliament, not before a court of law.
A ruling favorable to the Portuguese youngsters would open the floodgates and
accommodate many more climate cases all over Europe. It would mean that the focal point
of climate policymaking would move from politics to the courts. Political opponents of
ambitious climate policy could be shoved aside and neutralized by the climate movement.
National parliaments elected by the people would become responsible for carrying out
climate dictates issued by unelected judges. Climate policymaking through democratic
politics would be permanently subjected to judicial oversight - thus contradicting
fundamental principles of constitutional democracy. It would annul the rule of law and
separation of powers, disenfranchise opponents, and legitimize a climate "dikastocracy" i.e., the rule of judges.
International politics
As the ECtHR operates in the European legal and political order, a risk always remains that
it will overplay its hand. International courts, such as the ECtHR, havelimited ability to
enforce their judgments against unwilling governments and depend on domestic forces to
get their decisions implemented. The strength of these domestic forces vary greatly.
A judgment favorable to the Portuguese youngsters might be as damaging to the ECtHR as
to the countries covered by the Convention. It would adversely affect the Court's credibility
and may result in a fracturing of the consensus that has underwritten the Convention up to
now. Several of the defendant countries have a track record of not taking the ECtHR's
judgments seriously, and they are even more likely to ignore expensive climate dictates. For
instance, Russia and Turkey cannot realistically be expected to comply, and the domestic
climate movement would not be able to change that outcome.
Whether EU climate policies would be affected by any such ECtHR judgment is hard to
predict. The EU is in the process of acceding to the ECHR, but its current climate ambitions
are already causing serious concerns in some member states. In any event, an activist
ECtHR climate judgment would probably hurt the EU's accession.
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· Save democracy

There are a few bright spots in all of this, however. In contrast to the Dutch Supreme Court,
the highest court of Switzerland honoured the rule of law and the separation of powers.
Unlike the Dutch court, the Swiss court discarded the false idea that the claimed "urgency"
or "exceptional climate- emergency" should affect the application of clear law. It rejected the
claim that human rights should be expanded to include a right to a safe climate. It did not
buy into the misguided idea that the judiciary may dictate the ends of climate policy. It
refused to place democracy under guardianship.
Further, a few politicians are aware of the threats to democracy and politics posed by the
climate change cases before the European Court of Human Rights. In the European
Parliament, Dutch members of the ECR Group (Rob Rooken and Michie! Hoogeveen)
submitted written questions to the European Commission about the Portuguese case. In their
questions, they note that "the ECtHR.is considering imposing a series of draconian climate
measures on [33] states, which would overrule their democratic policy decisions and destroy
their economies," and they ask how the Commission "will seek to defend EU climate
policymaking from interference or a possible takeover by the ECtHR?"
Indeed, this is the key question. European democracies are generally ill-equipped to remedy
judicial activism, particularly where it is based on the "human right trump card." Once a
court has ruled that a human right requires action by the state, the legislature cannot simply
overrule such a ruling through legislation, because legislation may not infringe human
rights.
Will the European Court follow the Dutch Supreme Court's lead and try to "save the
climate," thus securing the climate movement's approval? Or will it respect the limits of its
powers, the rule of law, and protect democracy, as the Swiss court did?
At its inception, the ECHR was intended to protect the people from totalitarian government
by granting them human rights. It would be both ironic and sad if the ECtHR were to use
human rights to impose totalitarian government in the name of a "noble cause."
We will probably know later this year whether the European Court, at least in this case, can
suppress the urge to impose its moral superiority on the people of Europe.

Lucas Bergkamp is a medical doctor and lawyer and senior policy advisor based in Brussels.· Katinka
Brouwer is a lawyer based in Brussels. At the initiative of Rob Roos (JA21, The Netherlands}, they are
currently working on a report on the legal and governance issues of climate change litigation before
the European Court of Human Rights for the European Parliament's ECR Group. ln due course, the
report will be available at www.echrexposed.eu.
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